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TRIBAL HEALING TO WELLNESS COURTS

o What’s a Healing to Wellness Court?

o Indian Nations are Sovereign Nations

o Sovereignty and Confidentiality




TwOo LAWS — WHAT DO WE DO?

o 42 C.F.R. Part 2
o HIPPA

o If 2 laws — generally give effect to both laws if
possible

o HHS 1ssued HIPPA regulations and concluded
that Congress in enacting HIPPA did not intend
to repeal other confidentiality laws.

e In most situations HIPPA and 42 C.F.R. Part 2 do not
conflict, and 42 C.F.R. Part 2 will continue to be
standard




WHO MUST COMPLY?

o 42 C.F.R. Part 2 applies only to drug and alcohol
programs
e Program — “holds itself out as providing, and provides,

alcohol or drug abuse diagnosis, treatment, referral
for treatment or prevention.”

e AND

e Federally assisted — if you receive federal funds in any
form, even if those funds do not directly pay for
alcohol or drug abuse services.




WHO MUST COMPLY?

o HIPPA applies generally to large portion of health
care Industry

e Health care provider — individual or entity that
furnishes, bills, or 1s paid for health care in normal

course of business

e And transmits health information electronically in
connection with a covered transaction




IS YOUR COURT UNDER 42 C.F.R. PART 2
AND/OR HIPPA?

o 42 C.F.R. Part 2

e If unit or office specializes in diagnosis, treatment,
referral for treatment and receives federal assistance?

YES!

o HIPPA

e If you transmit health information electronically as
part of a covered transaction? YES!

o If the Court works with independent treatment
programs? No, BUT team members will be!




WHAT IS PROTECTED?

o 42 C.F.R. Part 2 protects patient identifying
information that identifies patient as an alcohol
or drug patient, either directly or indirectly.

e QOral or written

e Also whether was a former patient

o HIPPA protects all health info which i1dentifies an
individual




WHO IS PROTECTED?

o 42 Part C.F.R Part 2

e Patients who have...
° Applied for
o Participated in
> Recelved an interview, counseling, or any other service

° Including someone who, after arrest on a criminal charge, is
1dentified as an alcohol drug patient during an evaluation of
eligibility for treatment

o Applicants are included, whether or not they are admitted to
program

° BUT — person who does not show up for an appointment
arranged by a 3'4 party is not a patient

o HIPPA — protects all individuals




USES AND DISCLOSURES

o 42 C.F.R. Part 2 has a general prohibition against
disclosure UNLESS meet one of exceptions

o 42 C.F.R. Part 2 defines ‘disclosure’

° any communication of information about identified patient
or of info that would 1dentify someone as a patient including
verification of information already known by the person
making the inquiry

> Restrictions on disclosures apply to disclosures made to 34
parties as well as disclosures made within program




USES AND DISCLOSURES

o HIPPA — permits disclosure without consent for
covered entity’s own treatment, payment or
health care operations and, with some limitations,
for treatment, payment or health care operations
of another covered entity.

o HIPPA disclosure defined more broadly

e Release, transfer, provision of access to or divulging in
any other manner protected information outside the
covered entity




EXCEPTIONS TO RULE OF NO DISCLOSURE

o Written Consent

o Internal communications

> No patient-identifying information

o Medical emergency

o Court order

o Crime at program/against program personnel
> Research

o Audit and evaluation

o Child abuse

o Qualified service organization/business associate ‘
agreement




CONSENT — WHAT DO I NEED?

o Name of program making disclosure

o Name of individual or organization that will
receive disclosure

o Name of patient who is the subject of the
disclosure

o Purpose or need for the disclosure

o A description of how much and what kind of
information will be disclosed
o Patient’s right to revoke the consent in writing

e (42 C.F.R. Part 2 allows oral revocation but HIPPA
does not)




CONSENT — WHAT DO I NEED?

o Program’s ability to condition treatment,
payment, enrollment or eligibility of benefits on
patient agreeing to sign the consent,

e stating either that program may not condition these
services on the patient signing the consent

e or the consequences for the patient refusing to sign
the consent

o Date, event or condition upon which consent
expires 1f not previously revoked

o Signature of patient
o Date on which consent is signed




SAMPLE CONSENT FORM

o http://lac.org/wp-content/uploads/2014/12/
Sample Form 1.pdf



http://lac.org/wp-content/uploads/2014/12/Sample_Form_1.pdf
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FORM 1
SAMPLE CONSENT FORM

CONSENT FOR'THE RELEASE OF

CONFIDENTIAL INFORMATION
IR authusize

(Numss of pciens)
(Niewae o geaerad devignasion of alociel/drug progrom mking discisere)
to dischose w the
(Namer of perion oo organ czaeion to wivch disloare &t be ssdy)

following infornotion:

(Niatsre and awssent of safsrenarion ts be disclosen; s Wpsiead 2« passible)
The prepose of the dischosnee authosized in this is to ;

(Pargace of dicclonnre, xe ipecific ai paceibie)

1 undesstaixd diat my abeolsol and/or deug seatent revoods are provecied
ueider the Federal rzalations governing Coulicencialty wxl Drag Aliese
Pagient Reconis, 42 CER. Dare 2, amit the Healeh Inserance Poctabilicy
and Accountabiliny Actof 1996 (T HPAA™ AS CER puis 160 & 164.and
casmat be dischoseel withoss iy writzon cossanz nnles ocherwie provided
forby the regulations. 1 also undesstand thar [ may revoke this consenr ar
any done excepn to thie extent that acton las been ken in seliance on it
and thag ineny event this consent expires anzoeasically as ollows:

{Spadiicanon of e dans, evens vr condimlon upom iehich sbis conians 2xpire)

1 undaseand thae | might be denicd seevices if | rehase 10 conwent o 2
disclosure for pucposes of Leawment, S:nem. o¢ health: cage opesations,
il permsicoed] Ly state Low. | will uot be deniedd services o | reluse to comsent
to adischasure for athee purposcs.

1 bave been provided 4 copy of this fonm,

Doaren:

Signasore of Parirnt

Nignasure of peran sSgaing formn &f nod patient
Diescrithe ansivority wo sign on bebalf of partent




RE-DISCLOSURE

o 42 C.F.R. Part 2 requires that once consent form
1s completed, that any disclosure made with
consent be accompanied by written statement
that information disclosed is protected by federal
law and recipient cannot make any further re-
disclosure

o If disclosure made orally, written statement must
still be sent.




42 C.F.R. PART 2 CONSENT AND CRIMINAL
JUSTICE SYSTEM REFERRALS

> When patient’s participation in treatment is
official condition of probation/parole, sentence,
dismissal of charges, release from imprisonment,
or other disposition of any criminal proceeding

o Consent form still required, rules concerning
duration and revocation of different

o Consent duration can be linked to final
disposition of criminal proceeding.

e This allows programs to provide information even
after patient leaves treatment




REVOKING CONSENT IN CRIMINAL JUSTICE
SYSTEM REFERRALS

o 42 C.F.R. Part 2 - Consent form can state it
cannot be revoked until a certain specified date or
condition occurs.

e So patient who agreed to enter treatment in lieu of
prosecution or punishment cannot prevent court,

probation, parole or other agency from monitoring
progress.

e Irrevocability must end not later than final
disposition of criminal proceeding.

e Sample consent http://lac.org/wp-content/uploads/ '
2014/12/Sample Form 3.pdf



http://lac.org/wp-content/uploads/2014/12/Sample_Form_3.pdf
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FORM 3
CRIMINAL JUSTICE SYSTEM REFERRAL CONSENT FORM™*
Favocaae Cotsen! Fome 10 ba ussd whsn no HFEAA coul cader i erlbaed)

CONSENTYOR I'HE RELEASE
OF CONFIDENTIAL INFORMATION:
CRIMINAL JUSTICE SYSIEM REFERRAL

1 » suchurize (il whichever partios apply:
(Nuamee of defewdans]

f'\‘.m o gm.dat-dgw of Pprogram oufh‘ ofb:m)

(Naose of Bhe apprapriate conrs) (Nsme of presecting arrorncy) .
1 "
(Name of orevasnal dofense aisorney) {Otirer)

ra communicare with and disclose @ ore another the fallawing
infocation (natuze and amouns of the intormation 25 limited as

posibc):

ey diagnosis, orinalysis resulo, infonnagon abont my
aerclanse or lack of attandexe 1 traamont sewdans, my
coopenation wich the ueaunent program, peogosis, and

The porpose ol the discknire & to inform the penonls) fiseed wlsove of
v ageendance and progress in ercaement,

Tuedersrand that ey 2leobaland ‘ar drg trezement cecordsare peoeecred
under the feclensl regu brions poverning Conlidentiality of Alcoho! and

Abnse Pasicne Records, 42 C.ER. Pare 2, and che Health Trsurance
Tonability 20d Accountability Ace of 1996 ("HIPAN™), 45 CER. P,
160 & 164, T ubso niniderstand thut T iy revoke chis consent ac any dine
cxccpe o the exrent char acton has heen saken in reliance on &, and thar
in any cvent this consent expincs avtoemarically as tollows:

(ronsi nued;




CONFIDENTIALITY & COMMUNICATION
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FORM 3
Pags 2412

Page 2

|Specity rthe dare. evenr or condition upon which rhis consent <xpices,
“Ihis could be one of dhe following: |
—  there fas been a fommal and elfective cenmination or revocation

of my selease frow coatinement, piobason, o7 pasole, or othe:
proceeding under which 1 was nusiured o tresunent, ur

(Spectly ok Limie wiea coniens cese e svsoked anidivr expises)
I andesszand chut [ dghe be denied services if 1 refuse w0 consenc w4
dischasure far parposes of cresanens, payment, or health care operacions,
i porevitead by seaee e T will ot be donied services i T refase eo cormene
to a disclosure fo other parposes.

[ have been provicledt a copy of chis fonn,

Duaved:

Sqgmence of Pateany

Nigrarsre of prrvon agming fovim i wor pariont

Drewrdbe wrkoviey eo sgn aw bolvalf of pasione

"To see acrimiral fastice system reternal consene farm thar can be made
irrevocabile with a HIPAA coors order, o to wwwhicory




REVOKING CONSENT IN CRIMINAL JUSTICE
SYSTEM REFERRALS

o HIPPA — consents are revocable and no exceptions

o BUT — HIPPA allows disclosures in response to court
orders.

e Jssue order require programs to provide information on
progress of patients mandated into treatment by criminal
justice system, this allows programs to use to use
1rrevocable criminal justice consents and programs will
continue to follow requirements of 42 C.F.R.

e Sample court order http://lac.org/wp-content/uploads/
2014/12/sample-standing-court-order.pdf

> Voluntarily in Court — consent 1s always revocable.



http://lac.org/wp-content/uploads/2014/12/sample-standing-court-order.pdf

|PLEASE NOTE: THIS IS A STANDINC COURT ORDER. NOT ALL
JURISDICTIONS RECOGNIZE THESYE COURT ORDERS. YOI SHOLULD
CHECKWITHYOURSEATEAND LOCAL COUKT RULES'TO DETERMINE
TF A STANDING COURY ORDER IS AUTHORIZED IN YOUR ARFA|

SAMI'LE

[NAME OF COURT]

The aour, having, reviewed all selevans repnlaannms and procsduses, hershy finda:

1 One ul the puayuses of e

IName of Drug Trecatment Coun |
(e "Dnag Treatment Couut™) s 1h moaitor Sloely the peograsa of defendamz
CParticipanls™) appesmy i e Drug Treatment Cosrt m their substane abuse reatimen.

2 Prarticipams” earollment in » substance abose treatmens progrum is a condition of
Parvvipanty’ comlinued peaticipation i e Drug Trestoeul Cout.

< ¥ Lhe Drug Dreatmenl Court roguires limely and acourale informulion comeoming
Partiipanly’ stlendasce ad progress i trcalmant in order b adegualely moniter e ¢Dectivenosy
and progross of Panicypants’ participation in treaumene,

As From timo to tinse, the g Treatent Coum may derect a Pamicipan ta roacive
addiional health-relatad sorvicos in connsction with ths Paricipant's invelvement in the Drug
Treatment Court, from which follow-up mloastion concerming the diagmosis and presaribed
treatment of the Participaal el be received by Lhe Drug Trestient Court 2lall m urder fur the
Coust 1o properly suomter and modily e Partioigout’s restnent plan

L3 Lhe privany regulations prosmulgated by the United Stules Depanusent of Heahlh and
Human Scrvices parsnant 1o the Hoakh lnsurance Portability and Acoountability Act of 1996

CUIPAA®) 45 C LK Parts 160 and 164, have smposad restnctions on the abahily o health cars
Sawle Mg o by U Legad Sose Gt




providens to dunclose protevied headd informativa convenung a partioular indvidual w third pasties
exvepl vusher pertivulie coveauslances.
[ HIPAATS privacy regulations contaia an exveplion penmilling heslih care
providerns o dmcloss protectad health infarmation "in the course of any padicisl or
adminidtrative procosding . . . respoats 10 an ender of a court or administrativo

tribunal® (ASCER. $ 161512 1))

THERFFORF, TT IS HERERY ORDFEREND:

Peasscnt o TIPAA all subetione dbuse treativent aml other headih case prosiders (o whoe »
Partivipanl & referred by the Drug Trestment Coun shall disclose 10 the Drug Ireatment Coun
aoxdor oty wtall, upou request. subjoct o the fedend regulutions governing the Confidontinlity of
Alcohol and Drug Abuse Paticnt Records (42 CF.R. Part 2), information concomimg, as
applicahle, e treamant rocommaendagion, disgnasiv, aendincs, wops of Troate e, treatment
progress and guality of participation. dates and resnhs of taxicology 1esting, and tenmiration or
completion of traatmant concerming snch Participant of the Dmg. Treammenr Court. Any applicatson
Loy i Josure of mlumastion pusued %0 42 CT R Fet 2 shull be mode i sccunlione wills 42
CFR §6261 265 and vther applisable sestions.

DATELD:

Jodpe Juntice

Sawple g o by Une Lugal etion Gt




THESE LAWS ARE IMPLICATED WHEN

o 1. An individual or unit within the drug court
recelves or discloses information about a “patient
from a “program” covered by the regulations

29

o 2. And/or if an individual or special unit within
the drug court itself 1s a “covered entity” or
“program” covered by the regulations




WHEN SHOULD WE OBTAIN CONSENT?

o Time of assessment or
o Time referral 1s made

o Then you can fax consent form and then later
contact treatment program to determine if the
person showed up.

o HIPPA prevents a program from conditioning
treatment on signing consent

o Judge, probation or parole office, or child welfare
case worker can condition participation in HWC
on defendant signing the form.




GUIDELINES FOR COMMUNICATING WITH
CONSENT

o First determine whether assessment or participation
1n treatment program 1s official condition of probation,
parole, sentencing, dismissal of criminal charges,
release from imprisonment or other disposition of a
criminal proceeding

o If yes to above — special rules for criminal justice
system referral consents apply.

e Meaning it can be made irrevocable until certain specified
date

e But make sure to do a HIPPA court order

e This does not apply to juveniles or parents involved in civil
child abuse/neglect cases

e (Can re-disclose in connection with official duties with
respect to particular criminal proceeding (not other
proceedings)




GUIDELINES FOR COMMUNICATING WITH
CONSENT

o Include all appropriate parties in the consent

o Limit the information to be disclosed

e The minimum necessary to fulfill the purpose of the
communication




ACTIVITIES THAT DO NOT TRIGGER LAWS

o Requiring drug tests of all adult arrestees or
juvenile offenders, tests alone not protected
UNLESS test was used to diagnose a drug or
alcohol problem or performed for purpose of
referring an individual to treatment

o BUT if Court asks member of court staff or

treatment program to conduct assessment, then
42 C.F.R. 1s triggered




FOR MORE INFORMATION

o www.ndcrc.org/content/
constitutional-and-other-legal-issues-
drug-court.

o www.wellnesscourts.org
c www.tlpi.org



http://www.ndcrc.org/content/constitutional-and-other-legal-issues-drug-court

