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[810.1]

“Four things belong to a judge: to hear courteously, to answer wisely,
to consider soberly, and to decide impartially.”

~ Socrates!

I. [§10.1] INTRODUCTION®

I n all judicial proceedings, the judge bears the ultimate responsibility for ensuring the
parties receive a fair hearing in a dignified forum. Although certain aspects of the drug
court judge’s role may change, the ultimate responsibility is no different. The unique
nature of drug court practice—and the political visibility of many drug courts—requires
that the drug court judge be ever vigilant in complying with ethical requirements.
Focusing on selected provisions of the 2007 American Bar Association’s (ABA) Model
Code of Judicial Conduct, (hereinafter referred to as The Canons of Judicial Conduct or
simply the Canons or Model Code), this chapter highlights potential ethical problems
for drug court judges and offers suggested resolutions. Because some jurisdictions have
not adopted the Model Code, or have deviated in some respects from the ABASs
formulation, judges should also refer to their own jurisdiction’ ethical rules and opinions
for guidance.

Four aspects of drug court practice raise special concerns for a judge who would live up
to the expectations of the Socratic charge and the Canons of Judicial Conduct. First, the
collaborative nature of drug court decision making (seen most clearly in staffings) may
undermine perceptions of judicial independence and impartiality. Second, the intimacy
that develops between participants and members of the drug court team—especially
judges—can blur the boundaries between judicial action and personal involvement.
Third, the direct contact between judges and participants makes participants vulnerable.
While defense counsel remains responsible for protecting participants’ rights, the judge
shares responsibility. Finally, the drug court judge cultivates local support and develops
community partnerships through education and leadership. Proper ethical boundaries
must be observed, so the judge is not perceived as trading on the judicial office.

Dealing ethically with these and other issues will not prevent the judge from acting
effectively in drug court. Rather, the success of drug courts depends on the trustworthi-
ness and integrity of judges who serve in them.

A. [810.2] Integrity and Independence

Canon 1 requires a judge to uphold the integrity and independence of the judiciary.’ Not
only must the judge harmonize personal conduct to the legal and ethical demands of the
role, but the judge must ensure that those with whom he or she works (and the institution
in which he or she works) conform to these ethical and legal obligations.* In fulfilling
these two sets of obligations, the judge serves as an example for others.

Canon 1 has twofold significance for drug courts. First, as this Canon’s official commentary
recognizes, “Conduct that compromises or appears to compromise the independence,
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integrity, and impartiality of a judge undermines the public confidence in the judiciary.”
As nontraditional legal institutions, drug courts may not enjoy the same presumption of
legitimacy accorded to other legal institutions and so need to be especially concerned
with maintaining public confidence in their integrity. Second, the Canon focuses on
independence as an essential characteristic of the judge’s professional responsibility, but
at least two of the Ten Key Components® (included on page 217 of this benchbook) of
drug courts seem to undermine judicial independence.

Key Component 6 dictates that “a coordinated strategy governs drug court responses to
participants’ compliance.” The coordinated strategy is typically effected through staffings,
in which members of the drug court team meet in advance of a participants hearing to
discuss the participant’s progress in treatment and to reach consensus about rewards and
sanctions. This collaborative decision-

making process does not violate the judge’s Common ethical issues
duty of independent judgment so long as T from'

the final decision remains with the judge.
The judge may not delegate this e The collaborative nature
responsibility for a final decision to other Of dru g courts

members of the drug court team.® In any
event, the judgment made at staffing can * The enhanced relationship
only be tentative, subject to modification between judge and drug

by the court based upon what the court participant
participant  says during the court

proceeding. Staffings must be considered * The community advocacy
in light of restrictions on ex parte contacts, role Of the drug court ]udge

found in Section 2.9 of the Canons.

Like the coordinated strategy of Key Component 6, the mandate to “forge partnerships”
in Key Component 10 reflects the drug court model’s commitment to collaborative work
among all stakeholders toward a set of common goals.” A growing body of research
underscores the benefits of this collaboration, but the emphasis on partnerships is not
without its ethical pitfalls.

The call for “partnerships between drug courts and law enforcement™ raises the most
obvious ethical concerns. To the extent that the partnership educates law enforcement
officers about drug court practices, the collaboration raises no serious ethical difficulties."!
However, any such partnership must ensure that the court is neither perceived nor acting
as an instrument of law enforcement, but maintains its constitutionally mandated role as
independent arbiter and guardian of legal rights. In particular, special care should be
taken to guard against inappropriate ex parte contacts between the court and law
enforcement. Any direct communication between the court and law enforcement about
a particular case should be disclosed to all members of the drug court team. For further
discussion of ex parte communications, see the discussion following later in this chapter.

Less obvious, but no less serious ethical concerns arise from the call for linkages between
drug courts and community-based organizations.'? Coalition building has been a vital
part of the drug court movement’s success. Drug courts have succeeded in marshaling a
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wide range of resources in their communities, providing their participants with treatment
and social services and at the same time responding to community concerns. These
coalitions have provided crucial political support for drug courts. As with the drug court/
law enforcement partnership, ethical assessment of these coalitions depends upon the
exact nature of the linkages. Where the court/community coalition functions primarily
as an exchange of general information, with the court educating the community about
its practices and procedures and the community organization educating the court about
available resources, ethical concerns are minimized."’

However, where community organizations and other institutions take a more active role
in providing “guidance and direction to the drug court program,” as Key Component 10
advises, heightened ethical sensitivity is required. At a minimum, and whether this
guidance and direction is provided through a formal or informal mechanism, court/
community partnerships should never include discussion of particular cases that are
pending before the court.!* Even if particular cases are not discussed, a judge must
ensure that the court’s participation in formal or informal coalitions with community
organizations does not appear to a reasonable person to undermine the judges
independence, integrity, or impartiality."” Thus, the judge or court personnel should not
participate in discussions of how to allocate law enforcement resources (e.g., to target
certain offenses or geographical areas); participation in such conversations would imply
the court’s endorsement of arrests resulting from such reallocations.

Where the court/community partnership
is effectuated through a formal structure, ]udges may not give up

like the steering committee suggested independent judgment ina

under Key Compongnt 10 (orggmzed as a collaborative court.
nonprofit corporation), special ethical

issues arise for the drug court judge and
court personnel. Ethical aspects of participation in such an organization are covered
under Canon 3 of the Model Code and discussed later in this chapter.

B. [810.3] Relations with Participants

The judge’s personal engagement with each participant is the keystone of the drug court
model. “This active, supervising relationship, maintained throughout treatment,
increases the likelihood that a participant will remain in treatment and improves the
chances for sobriety and law-abiding behavior.”'® This personal engagement stands in
tension with a common vision of the judge as a detached arbiter, figuratively blind to the
parties before the court. However common this understanding of the judge, the Canon
requires not disengagement, but impartiality. The judge may show concern about a
participant’s progress in recovery—even to the point of celebrating a participants
success—but the judge must extend the same quality of engagement and concern to
each participant. Such engagement must be in the context of judicial proceedings. In one
case, a judge was sanctioned for meeting privately and individually (sometimes at their
homes) with probationers.'” The judge justified a portion of his conduct on his sincere
concern for the welfare of addicts and their progress. The Nebraska Supreme Court was
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unpersuaded and found that the judges conduct constituted a violation of Canon 1
(uphold integrity and independence of judiciary) and Canon 2, in that the judge failed
to act in a manner that promotes public confidence in the impartiality of the judiciary.'®
The drug court judge does not function as a therapist and should not seek to develop a
therapeutic relationship with individual drug court participants. Nevertheless, effective
performance as a drug court judge requires continuing interdisciplinary education: the
judge and the drug court staff need to understand both the range of available treatment
options and the theories and practices supporting specific treatment approaches.

C. [810.4] Reporting Crimes and Other Misconduct

One question that frequently arises is whether a judge’s obligation to uphold the integrity
of the judiciary requires drug court judges to report illegal drug use by participants
under their supervision. Some states have statutes requiring judges (and other specified
officials) to report crimes; drug court judges should be familiar with any such statutes in
their own states. In the absence of such a statute, however, all states that have addressed
this issue have held that a judge has no ethical obligation to report criminal activity
disclosed during court proceedings.'” While Rule 2.15 of the Canons requires the court
to report misconduct by an attorney or a judge in certain circumstances, no duty exists
to report criminal activity by others. Moreover, where the prosecutor has the same
information as the judge (which will ordinarily be the case in drug court), there is no
need to report the offense because law enforcement officials are already aware of it. A
custom of not prosecuting certain offenses disclosed during drug court proceedings is
often reflected in memoranda of understanding and in participants’ agreements with the
court. Inany event, to the extent that judges have any duty to report crimes, commentators
have distinguished between serious crimes, such as murder, and the less serious offenses,
such as possession, that are ordinarily disclosed in drug court.*

I1. [§10.5] PRIVATE CONDUCT OF THE JUDGE

rug court judges should be aware that their conduct, both on and off the bench,
may be scrutinized more closely than that of other judges. To comply with Canon 2,

judges need to be sensitive to this reality.

This requires particular caution with
respect to substance abuse.?! For example, J udges should be wary Of

being stopped for driving while impaired p articip ation in outside drug
would be embarrassing for any judge, but  court activities such as picnics

particularly for a drug court judge. Judges or other social contacts.
who themselves need substance abuse

treatment (including ongoing participation

in community support groups such as Alcoholics Anonymous) are not disqualified from
presiding in drug courts, so long as their own problems do not interfere with their role
in the drug court.
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The drug court judge must be circumspect in attending gatherings of drug court
participants outside the confines of the courthouse. As noted by one court* in censuring
a judge who attended a picnic hosted by a convicted felon:

Improper conduct includes creating or acquiescing in any appearance of
impropriety. When a judge chooses to attend a party hosted by a convicted
criminal, there may be wholly innocuous reasons explaining such a
decision. However, the judge must realize that members of the public
cannot know the judge’s subjective motives and may put a very different
cast on his or her behavior. Such conduct could be perceived as evidencing
sympathy for the convicted individual or disagreement with the criminal
justice system that brought about the conviction. At worst, such conduct
may raise questions concerning the judge’s allegiance to the judicial system.
Those impressions could generate legitimate concern about the judge’s
attitude toward judicial responsibilities, weakening confidence in the judge
and the judiciary.

Thus, attendance at and participation in picnics, bowling events, baseball, and amusement
park, or similar activities with probationers is potentially problematic. Additionally,
attendance at a law enforcement function, such as a ball game with community police
officers, adds another dimension as an appearance of partiality towards law enforcement.

The Canons don't prohibit all non-court contact with participants. For instance, if there
was a picnic and the district attorney, defense counsel, law enforcement, other members
of the drug court team, and drug court participants were present and the judge made a
cameo appearance and said a few words of encouragement, such conduct would not
violate the Canons. The question the judge must ask is whether the extrajudicial activities
the judge engages in would cast reasonable doubt upon the judge’s capacity to act
impartially as a judge or whether the activity would threaten public confidence in the
integrity of the judiciary.*®

A. [810.6] Providing Information and References

A judge may not voluntarily testify as a character witness.** A court ordinarily should not
act as a conduit for information about participants to those outside the drug court team,

particularly where, as in drug courts, strict

confidentiality laws may apply. Drug A judge must be impartial

courts should develop forms, agreed upon but not indiﬁerent
by all members of the drug court team, for '

the release of information about
participants (where such releases are appropriate). Each participant must sign the
release.”” The entire drug court team should review all other inquiries submitted to the
judge or court personnel. The court should not convey or permit others to convey that
they are in a special position to influence the judge.*

References raise even more serious concerns because they place the courts stature behind
an individual who has been (and may still be) subject to the courts jurisdiction. It is
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particularly inappropriate for a judge to aid a participant in other litigation. Thus, one
drug court judge was disciplined for sending an unsolicited character reference to
another judge who was about to sentence a participant in an unrelated case.?” While less
egregious, it would still be troubling for a judge to serve as advocate for a participant by,
for example, asking the participants employer to be patient while the participant
undergoes treatment.”® The best way to avoid ethical problems is to have the prosecutor
perform these services in lieu of the judge. A prosecutor’s word in this context will carry
nearly as much weight as a judge’s because the prosecutor is also a public official and is
in some respects the participant’s adversary.

B. [810.7] Impartiality and Decorum: Courtroom Conduct

Rule 2.3 of the Canons prohibits the judge from manifesting bias or prejudice, either by
words or conduct, including, but not limited to, bias or prejudice based upon race, sex,
gender, religion, national origin, ethnicity, disability, age, sexual orientation, marital
status, socioeconomic status, or political affiliation.”” Additionally, the judge shall not
permit staff, court officials, and others subject to the judge’s direction and control to
manifest such bias or prejudice.’® Because of the continuing personal engagement
between participants and the drug court judge, the judge runs the risk of being influenced
by factors other than the merits of each participants case. Participants with friendly
dispositions or particularly compelling experiences may attract the judge’s compassion
and leniency, while those with less friendly personalities may provoke the opposite
response. Psychological concepts of transference and countertransference further
complicate the judges engagement with participants—a judge’s identification with a
participant (which may be unconscious) may lead to disparate treatment, including
excessively harsh treatment, through countertransference. The same concerns with
favoritism or prejudice apply to other court personnel, such as the drug court coordinator,
who will also have ongoing personal engagement with participants. Drug court judges
and personnel should be trained to recognize such bias in themselves and others.

Conduct within the courtroom that can raise concern ranges from simple praise to
clapping for participants to coming down from the bench to shake hands with, or hug,
participants.’! These practices, which seem inconsistent with normal courtroom restraint
and impersonality, reflect the underlying nature of drug court. A drug court judges
primary role is not to mediate a dispute between two litigants; rather, drug court judges
actively promote the successful treatment of participants. The law does not prohibit a
judge from assuming this orientation; a judge must be impartial but not indifferent.
Applause, handshakes, and hugs do not suggest partiality when they promote the
objectives of the drug court and are distributed without favoritism. Applause and
physical contact may, however, negatively impact the court’s dignity. There are no clear
guidelines for protecting courtroom decorum. Judges must listen to their own instincts
and respect community standards.
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[§10.8]

C. [810.8] Impartiality and Decorum: Conduct Outside
the Courtroom

Concerns about impartiality and dignity may arise from a judges contacts with
participants outside of the courtroom, in activities such as picnics (which are customary
in some drug courts). Here, it is possible to enunciate guidelines. First, judges should
not transact business with participants outside the courtroom, nor should they, in any

manner, imply that a participant will
receive special treatment during judicial

There is a “therapeutic
proceedings. Second, extrajudicial contact P

between judges and participants should court exception™ to ex parte

not be conducted in a secretive manner, communications in the ABA
lest outsiders suspect that the judge is model code, but f6W states
concealing inappropriate conduct. Third, have adopted it.

gatherings outside the courtroom should
be open to all participants, or else

invitations should be extended based on clearly identified criteria (even if the judge
plays no role in preparing the invitation list), in order to avoid the perception that the
judge is favoring some participants over others. Moreover, notwithstanding any selection
criteria, a judge should never be alone with a single participant outside the courtroom or
the judge’s chambers.

D. [810.9] Ex Parte Contacts

Regulation of ex parte contacts in the drug court context is evolving. Under the 1990
version of the ABA Model Code of Judicial Conduct, ex parte communications were
prohibited, except in limited situations involving administrative purposes, scheduling,
or emergencies.’” The 2007 ABA Model Code of Judicial Conduct® dramatically changes
the ethical landscape by permitting ex parte communications in drug and other problem
solving courts. Rule 2.9(A)(5) of the 2007 Model Code provides that a judge may
“Initiate, permit, or consider any ex parte communication when expressly authorized by
law to do so.” The comment to this provision states: “A judge may initiate, permit, or
consider ex parte communications when authorized by law, such as when serving on
therapeutic or problem-solving courts, mental health courts, or drug courts. In this
capacity, judges may assume a more interactive role with parties, treatment providers,
probation officers, social workers, and others.” At this point in time, only a handful of
states have adopted the 2007 changes to their judicial conduct canons.’* Because so few
states have adopted the 2007 “therapeutic court exception” to the prohibition against ex
parte communications, the remainder of this section shall address the subject under the
1990 ABA Model Code.

The informal nature of drug court proceedings should not be construed to relax the
limitations on ex parte contacts. In particular, the judge should not initiate any
extrajudicial factual inquiries; should not initiate legal inquiries without the consent of
all parties; and should immediately report all unsolicited ex parte contacts to all parties.
Because staffings include more than simply court personnel, the rules on ex parte

NDCI 203

NATIONAL DRUG
COURT INSTITUTE



[810.10]

contacts apply and all parties or their representatives should be entitled to attend. In
fact, empirical research notes both improved outcomes and cost savings when both
defense counsel and prosecutors attend staffings.”

Case law concerning prohibited and unethical ex parte communication focuses on the
most egregious conduct. For example, in Briesno v. Superior Court,* in a case involving
allegations that police officers beat a motorist, the trial judge sent his law clerk to the
prosecutor with the message, “don't stay up all night, that the judge says trust him, he
knows what he is doing.” In another case, a judge kept a telephone on the bench and
called people whom he described as “friends of the court” during the trial to get
information on how he should rule. The Arizona Supreme Court had no difficulty in
determining that this conduct violated Canon 1 (proceedings lacking in order and
decorum) and Canon 3 (prohibited ex parte communications).’

Contacts between judges and probation officers require additional comment. Generally,
the probation department acts as an arm of the court, so it is not improper for a judge to
communicate with probation officers outside of regular court proceedings. Not all ex
parte communications with probation officers are protected, however.*® Cautious judges
will observe the limitations listed above—that judges should not initiate contact and
should insure that all parties are made aware of the substance of ex parte contacts—even
in communications with probation officers.

E. [810.10] Use of Nonpublic Information

All members of the drug court team, including judges and court personnel, should
recognize the highly sensitive nature of participants’ disclosures in treatment and,
occasionally, in court.”® The judge should ensure compliance with federal and state
regulations concerning the confidentiality of information disclosed in treatment,
including waivers of confidentiality that strictly limit disclosures to information necessary
to carry out the court’s mission.

Whether or not court proceedings are in open court or are open to the public depends on
the type of case (juvenile or adult) as well as state law. In general, most adult court
proceedings are open to the public and drug courts are no exception.* The value here is
freedom of information and a desire not to have the perception of “star chamber” proceedings.

In actuality, this requirement places special
considerations on the shoulders of the Be cautious about discussing
drug court team to handle participant pCTSOHCll information
information in open court with utmost in open court.

care. For example, the team should be

careful not to discuss personal issues in
open court, limiting review hearings to program compliance facts. Participants can be
called to the podium by their first names. It is crucial that each participant sign a consent
wherein the public nature of the open court proceedings is made clear.
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Calendars could be labeled, Department 2 Review Hearings as opposed to Drug Court Cases.
What the team needs to do is take a close look at its own proceedings and determine how
best to protect the confidential nature of the treatment issues and operate in a public
courtroom if their state law requires. The approximately 2500 operational drug courts in
the United States have shown that these issues can be successfully resolved.*!

IT1. [810.11] DISQUALIFICATION AND
RECUSAL OF THE JUDGE

judge is disqualified whenever the judge’s impartiality might reasonably be

questioned, regardless whether any of the specific provisions of Rule 2.11 of the
Canons apply.* A judge should disclose on the record information that he or she believes
the parties or their lawyers might consider relevant to the question of disqualification,
even if he or she believes there is no real basis for disqualification.

Judgessittingin drug court often have substantial information about drug court participants—
some of which was gained through on-the-record colloquies and pleadings and other
information from informal staffings with defense counsel, the prosecutor, treatment provider,
and probation. The Oklahoma Supreme Court® recognized the potential for accusations of
bias against a drug court judge for information obtained in the courts supervisory role and
recommended an alternate judge handle termination proceedings:

However, we recognize the potential for bias to exist in a situation where a
judge, assigned as part of the Drug Court team, is then presented with an
application to revoke a participant from Drug Court. Requiring the District
Court to act as Drug Court team member, evaluator, monitor and final
adjudicator in a termination proceeding could compromise the impartiality
of a district court judge assigned the responsibility of administering a Drug
Court participant’s program.

Therefore, in the future, if an application to terminate a Drug Court
participant is filed, and the defendant objects to the Drug Court team judge
hearing the matter by filing a Motion to Recuse, the defendant’s application
for recusal should be granted and the motion to remove the defendant from
the Drug Court program should be assigned to another judge for resolution.

A. [810.12] Personal Knowledge of Facts

Related to the issue of ex parte contacts is the question of a judge having independent
knowledge of disputed facts in a case. When a drug court judge receives information from a
treatment provider or other source, this would be subject to the rules on ex parte contacts,
not Rule 2.11% disqualification based upon a judges “personal knowledge.”** The reason this
does not qualify as “personal knowledge” is that the judge has not personally observed the
events in question; therefore, the judge can conduct an evidentiary hearing without having
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to testify or otherwise place his or her own credibility in issue.* Judges should, however,
recuse themselves from any adjudications arising out of events that they did witness, such as
a participant appearing in court intoxicated or a participant attempting to escape.

B. [810.13] Extra Judicial Activities

The personal engagement between the drug court judge and participants must be limited
to the judicial role and context: a judge may not enter into a relationship with participants
apart from that established by (and confined to) the drug court context. In re Jones provides
an egregious example of improper relationships: a judge who professed concern for the
alcohol problems of defendants that he had sentenced to probation, met privately with
several of the probationers and even visited and shared meals with them at their homes.*

IV. [810.14] OTHER JUDICIAL ACTIVITIES

A. [810.15] Publicity and Educational Activities

Rules 3.1 and 3.7 of the Canons authorize judges to act as educators.*” It is especially
important for drug court judges to assume this role, both because drug courts should be
part of larger community efforts and because the public is entitled to understand why
drug courts deviate from certain legal traditions. At the same time, the judge’s public
comments must be circumscribed by concerns about the appearance of partiality.* There
are two primary constraints on judicial utterances: (1) a judge should not indicate an
unwillingness to obey the law; and (2) a judge should not manifest a predisposition
toward a particular outcome in a pending case. Ultimately, judges must maintain a
delicate balance. They should not isolate themselves from their communities. They must,
however, heed the line between nonjudicial activities that interfere with the business of
judging and those that enrich judicial institutions or at least do no harm to them.

In the drug court context, it is common for judges to attempt to build public support for
treatment-oriented programs. The clear import of these presentations is that this method
of case processing is preferable to that which otherwise exists in the criminal justice
system. Often, these comments include success stories about past or current drug court
participants. Such comments do not violate the Canons, so long as the judge is not
foretelling a future result or disclosing confidential information that could be used to
identify a drug court participant. Indeed, Rule 3.7 specifically allows judges to speak,
teach, write, and participate in extrajudicial activities concerning the law, the legal
system, and the administration of justice.* Rules 3.2 and 3.7 also authorize judges to
attend governmental hearings on behalf of drug court programs, drug courts in general,
or affiliated treatment agencies. Moreover, Rule 2.11 permits general informative
explanations on court procedures.”

A judge’s speech is most often questioned when it approaches activist support for a
particular cause. The opinion by Circuit Judge J. Posner of the U.S. Court of Appeals for
the 7 Circuit, in Buckley v. Illinois Judicial Inquiry Board,”* makes clear that those who
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become judges or candidates for judicial office do not forfeit their free speech rights
under the First Amendment of the United States Constitution. A blanket prohibition on
judicial statements about controversial issues in law or politics would not survive
constitutional scrutiny. Any limitation on judicial speech must be closely linked to the
specific harms identified in Rule 3.1 speech that would appear to “undermine the judge’s
independence, integrity, or impartiality”; “lead to frequent disqualification”; or “interfere
with the proper performance of judicial duties.”?

Cases interpreting the limits of permissible judicial speech vary by jurisdiction. For
example, the Washington Supreme Court held that it was permissible for a judge to
attend and speak at an antiabortion rally. The remarks of the judge at the rally included
“Nothing is, nor should be, more fundamental in our legal system than the preservation
and protection of innocent human life.” The court found that the comments did not call
into question the judge’s ability to be impartial in an abortion case.”” A judge was not
censured for attending a telethon on domestic violence prevention because it was deemed
to be similar to those dedicated to improvement of the law.”* In re Bonin»is a close case:
the Massachusetts Supreme Judicial Court disciplined the chiefjudge of the Massachusetts
Superior Court for attending a lecture by Gore Vidal on sex and politics that was
sponsored by a gay activist group. The court explained that discipline was warranted not
because of the content of the lecture but the fact that the lecture was being held as a
fund-raiser for defendants currently awaiting trial in superior court, even though Judge
Bonin was not assigned to hear the case.”® Because the case was not before Judge Bonin,
the concern about lack of impartiality must be diminished, but as chief judge of the
court in which the case was pending, public perception of the entire court’s bias seems a
reasonable concern.’”

It seems clear that judges may advocate changes in the law so long as they make clear
their own intention to adhere to the existing law. In In re Gridley,”® the Florida Supreme
Court declined to sanction a judge who wrote about his moral opposition to the death
penalty in his church newsletter; the court noted that, in the same writing, the judge had
reaffirmed his duty to follow the states law. Thus, a judge may criticize mandatory
minimum sentences, so long as the judge acknowledges that he or she is bound to
impose them while they remain in effect.

Because drug courts may attract opposition (particularly, though not exclusively, in the
context of political campaigns), understanding the boundaries of appropriate judicial
commentary is important. A drug court may avoid concerns about inappropriate judicial
participation in political conflicts by establishing a media relations office outside the
judges supervision. Nevertheless, judges may find themselves called on to respond to
critics, and Rule 2.10 offers basic guidance. The judge is permitted to explain the law and
the courts procedures and respond directly or through a representative to allegations in
the media or elsewhere concerning the judges conduct in a matter.”® However, in
responding to criticisms, the judge must be truthful® and the explanation “[m]ust be
limited to a moderate and dignified response to the attack made upon the judge and may
not be of a nature in quantity or substance that creates more harm than benefit to the
judicial system.”®! Ad hominem replies, such as questioning critics’ competence, should be
avoided as they call into question the judge’s impartiality and demean the court’s character.
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B. [810.16] Civic Activities—Board Member of
Treatment Provider

Because of their involvement in drug treatment, drug court judges may be asked to serve
on the board of directors for a treatment provider.®” They should abstain. If the provider
is a governmental agency, service is precluded by Rule 3.4 of the Canons. © If the provider
is private, the judge should not be on its board because the treatment provider may seek
a contract with the drug court, placing the judge in violation of Rule 3.7.°* In a recent
case, a drug court judge required defendants to contribute to I Care, an organization that
provided substance abuse education to young children. The drug court judge sat on the
advisory council for the organization. While finding this a violation of the Canons, the
Louisiana Supreme Court refused to impose any sanction, given the altruistic motives of
the judge and his unblemished record. ®

C. [810.17] Board Member—Other Civic Organizations

Key Component #10 recommends the formation of a drug court steering committee,
which “provides policy guidance and acts as a conduit for fund-raising and resource
acquisition.” Subject to restrictions on fund-raising described below under Rule 3.7, a drug
court judge may serve on the steering committee or on the board of other organizations
operating drug education programs. However, the judges participation becomes more
complicated if the steering committee or other organization “engages in advocacy toward
the adoption, repeal, or modification of particular substantive laws or towards the courts’
use and application of existing laws in a particular manner.”*® The line between permitted
advocacy of improvements in the legal system and forbidden political engagement is
notoriously hard to draw. Resolution of difficult cases, however, should return to the
principles articulated under Canon 1: does the advocacy for or against a particular change

in the law reasonably call into question the judge’s independence and impartiality?°’

D. [810.18] Fund-Raising

Operating a drug court often requires fund-raising. The role that judges may play in that
fund-raising is limited by Rule 3.7 and its underlying rationale, which is that judges
should not use their office to pressure potential donors into making contributions.® If

the organization is a nonprofit, the judge
may assist the organization in planning Judges should not persona”y
related to fund-raising.® To avoid any solicit fun ds to support

appearance of coercion, judges should not
P e the drug court.

personally solicit funds.” Nor should the
judge impose sentences on defendants

that require them to contribute to an organization connected with the judge or the drug
court over which the judge presides.”” A judge may serve on the board of the organization
that conducts the fund-raising, but neither the judge nor any other person acting on
behalf of the organization should rely on the judge’s office to encourage donations. It is
appropriate for a judges name to appear on organizational letterhead used in a
fund-raising solicitation, if comparable designations are used by other persons.’

208 THE DRUG COURT JUDICIAL BENCHBOOK



[810.19]

E. [810.19] Political Activity and the Drug Court

Canon 4 merits attention from drug court judges because the drug court concept remains
a fairly political one, and some candidates for public office have criticized drug courts.
Canon 4 prohibits a judge or candidate for judicial office from engaging any political or
campaign activity that is inconsistent with the independence, integrity, or impartiality of
the judiciary.” Because of the political context, any response to these criticisms will itself
appear to be political activity, implicating the restrictions in the Canon and associated
rules. If the criticisms arise from a political campaign in which the drug court judge is
not a candidate (e.g., an election for district attorney or a different judicial position), the
judge may respond to the criticisms, but must ensure that the response does not
constitute public opposition to the candidate. It may seem less like a particular judge’s
involvement in political action if the drug court establishes a media relations operation
outside of the judge’s supervision. However, as long as the media relations operation
remains within a part of the drug court sphere, the judge has a duty to ensure that the
operation does not undertake political activity (as defined by Canon 4) that the judge
himself or herself would be forbidden to undertake.

If the drug court judge is a candidate for judicial election and the judge’s opponent in the
election has made criticisms, the judge may respond to the criticisms.” The most difficult
question in this respect is balancing the judge’s appropriate defense of his or her past
record with the prohibition under Rule 4.1 on statements that commit, or appear to
commit, the judge to future decisions.” At minimum, the judge may both explain and
defend the drug court model in general terms. The judge may not state an intention to
decide future cases in a particular manner (e.g., “I will enroll all drug offenders in
treatment”) unless the statement simply reflects an intention to follow established law. In
2002, the U.S. Supreme Court’® struck down Minnesota’s Canon of Judicial Conduct, on
First Amendment grounds, that prohibited judicial candidates from expressing opinions
on views on disputed legal and political issues. Since that decision, the lower federal
courts have been divided on how far the First Amendment reaches in this area.””

In states where the judge is permitted to discuss past cases, the drug court judge should
take particular care to ensure that confidential information about drug court participants
is not disclosed. Under no circumstance should a judge comment on a case pending
before him or her.

V. [810.20] CONCLUSION

B ecause of their nontraditional functioning and process, drug court operations
provide the judge with the opportunity to unwittingly cross the bounds into ethical
violations. Drug court judges must zealously ensure that their conduct meets the highest
standards of ethical compliance. Drug court judges are frequently in the public limelight
because of many human interest stories generated by the successes (and failures) in the
drug court. Judges must be ever vigilant to situations and behaviors that might be
perceived as not being impartial, independent, or judicious. Strict adherence to the
Canons of Judicial Conduct can avoid any such claims.
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