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TWO LAWS

o 42 C.F.R. Part 2

e Info of patients of drug and alcohol treatment and
prevention programs

o Health Insurance Portability and Accountability Act
(HIPAA)

e 1nfo of health plans, health care clearinghouses and the
vast majority of health care providers, including most drug
and alcohol programs

o Generally give effect to both laws if possible

o HHS HIPAA regulations
o HIPAA did not intend to repeal other confidentiality laws.

e In most situations HIPPA and 42 C.F.R. Part 2 do not
conflict

e 42 C.F.R. Part 2 will continue to be standard ‘




WHO MUST COMPLY?

o 42 C.F.R. Part 2 applies only to drug and alcohol
programs
e Program — “holds itself out as providing, and

provides, alcohol or drug abuse diagnosis, treatment,
referral for treatment or prevention.”

« AND

o Federally assisted — if you receive federal funds in
any form, even if those funds do not directly pay for
alcohol or drug abuse services.




WHO MUST COMPLY?

o HIPAA applies generally to large portion of
health care industry

e Health care provider — individual or entity that
furnishes, bills, or 1s paid for health care in normal
course of business

e And transmits health information electronically in
connection with a covered transaction




IS YOUR COURT UNDER 42 C.F.R. PART 2
AND/OR HIPAA?

o042 C.F.R. Part 2

o If unit or office specializes in diagnosis, treatment,
referral for treatment and receives federal
assistance? YES!

o HIPAA

o If you transmit health information electronically as
part of a covered transaction? YES!

o If the Court works with independent treatment
programs? No, BUT team members will be!




WHAT IS PROTECTED?

o 42 C.F.R. Part 2 protects info that identifies
patient as an alcohol or drug patient, either
directly or indirectly.

e Oral or written

e Also whether was a former patient

o HIPAA protects all health info which identifies
an individual




WHO IS PROTECTED?
o 42 Part C.F.R Part 2

o Patients who have...
o Applied for
o Participated in
o Received an interview, counseling, or any other service

o Including someone who, after arrest on a criminal charge, is
1dentified as an alcohol drug patient during an evaluation of
eligibility for treatment

o Applicants are included, whether or not they are admitted
to program

o BUT — person who does not show up for an appointment
arranged by a 3'd party is not a patient

o HIPAA — protects all health related information
that 1dentifies an individual




USES AND DISCLOSURES

o 42 C.F.R. Part 2 has a general prohibition
against disclosure UNLESS meet one of
exceptions

o 42 C.F.R. Part 2 defines ‘disclosure’

o any communication of information that would identify
someone as a patient

verification of information

o Applies to disclosures made to 3™ parties as well as
disclosures made within program




USES AND DISCLOSURES

o HIPAA —disclosure without consent of
e covered entity’s own treatment

e payment or health care operations

o HIPAA disclosure defined more broadly

e Release, transfer, provision of access to or divulging
in any other manner protected information outside
the covered entity




EXCEPTIONS TO RULE OF NO DISCLOSURE

o Written Consent

o Internal communications

o No patient-identifying information

o Medical emergency

o Court order

o Crime at program/against program personnel
o Research

o Audit and evaluation

o Child abuse

o Qualified service organization/business associate ‘
agreement




CONSENT — WHAT DO I NEED?

o Name of program making disclosure

o Name of individual or organization that will
receive disclosure

o Name of patient who 1s the subject of the
disclosure

o Purpose or need for the disclosure

o A description of how much and what kind of
information will be disclosed

o Patient’s right to revoke the consent in writing

e (42 C.F.R. Part 2 allows oral revocation but HIPAA
does not)




CONSENT — WHAT DO I NEED?

o Program’s ability to condition treatment,
payment, enrollment or eligibility of benefits on
patient agreeing to sign the consent,

o stating either that program may not condition these
services on the patient signing the consent

e or the consequences for the patient refusing to sign
the consent

o Date, event or condition upon which consent
expires if not previously revoked

o Signature of patient
o Date on which consent 1s signed




SAMPLE CONSENT FORM

o http://lac.org/wp-
content/uploads/2014/12/Sample Form 1.pdf



http://lac.org/wp-content/uploads/2014/12/Sample_Form_1.pdf
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FORM 1
SAMPLE CONSENT FORM

CONSENT FOR'THE RELEASE OF
CONFIDENTIAL INFORMATION

IR authorize
{(Names of paiens)

(MName ov gererad desigiavion of alconelidrug prograns piaking disclosire)
to distlose to the

(N of parson ov organszazion v wihsch divdlovurs & o by madds)

(ollowing inlurmation:
(Notdzare and apeinni s infirmaion is be disclosen; ac lamited us posribls}

The purpose of the disclosure aushorized in thisis o :

{Purpoce of disclocurs, acipecific ai pocsible)

1 undezstand dhat my aleohol and;or drug weatmenc revords ace protecied
under the Federal repulations poverning Conlicdendihty and Drog Abuse
Parient Records, 42 C.ER. Part 2, andt the Health Tnsurance Portahilicy
and Accountability Actof 1996 {1 HIPAN] 43 CLR. pis 160 & 164, and
cannst be disclossd without iy written consens nnless scherwise provided
farby the regulations. | also undesstand thar | may revake this consenr ar
any tme except to the extent that action has been waken in reliance on i,
and thatinany event this consent expiresanzomatically as Gollows:

{Specficatson of thedare, coent or crnszion spon which Wi comsont oopine)

L understand thar I might be denied services if T retuse re consent o a
disclosure for pueposes of eaument, pavmen, or health cage operaticns,
il permicesd Ly state law. [will not be denied services i1 refluse to consene
ra adisclasure tor ather purposcs,

1 have been provided 4 copy ol this form,

Diared:

Sigmature of Papient

Nignastre of pevian signing foran if woi patient

Disscribe autnority ta sign on bobalf of paticnt




42 C.F.R. PART 2 REVOKING CONSENT

o When participation is condition of
probation/parole, sentence, dismissal of charges,
release from imprisonment, or other disposition
of any criminal proceeding

o Consent form still required

o But consent duration can be linked to final
disposition of criminal proceeding.

e This allows programs to provide information even
after patient leaves treatment




REVOKING CONSENT IN CRIMINAL
JUSTICE SYSTEM REFERRALS

o Sample consent http://lac.org/wp-
content/uploads/2014/12/Sample Form 3.pdf



http://lac.org/wp-content/uploads/2014/12/Sample_Form_3.pdf
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FORM 3
CRIMINAL JUSTICE SYSTEM REFERRAL CONSENT FORM™*

Revocatis Consen! Fom 1o ba wasd when no HPAA coanl crder is anlsied.:

CONSENTFOR THE RELEASE
QF CONFIDENTIAL INFORMATION:
CRIMINAL JUSTICE SYSTEM REFERRAL

1 s suchorize [inical whichever parties apply:

{(Names of defindins
u { C Aleohala gy
{Name o3 generad designation of program making ditcloswre)

" 1 .

{Name of the appropriate court) (Niswer of prosecuting antorsey,)
n . n
(Napse of criminal deforce attorney) finer)

ra communicare wirh and disclase  ene anether the fallawing
informarion (natuze and amounc of the icfermacon as limired as
possibie]:

—my disgroesis, orinalysis resnle, infonmadon abont my
actenclance ot lack of attendance ac srearment sessions, my
cosperation wich the weaunent program, prognosis, and

The porpase ol the disclosure is to infonn the pemon(s} lszed above of
my arzerndance and progress in rearment.

Tundersrand thar myalcahal and far dimg trearment secordsare prorecred
under the federal regulszions governing Conlidentizlity of Alcohol and
Drug Abuse Pazienc Recards, 42 C.FER. Tarr 2. and che Health Tnsurance
Pomability and Accountability Acr of 1996 ("HIFAA™, 45 C.ER, .
160 & 164, Talso nnderscand that T inay revoke chis consent acany dime
excepr ta the extert char action has been zaken in reliance on it and chac
in any event this cansens expires avtomarically as follows:

(continued)
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FORM 3
Peiggn 241 2

Page 2

[Specify the date, evenr or condition upen which rhis consent expires,
‘Ihis could be one of the following: |

—  there nus eena Gonnal anet ellective enninacion or revocation

of my relesse from continement, pobaton, of parole, orothe:
proceeding under which Twas mandaed inte treaaceue, or

{(Specify ouboy time when conient s be vevoked andior sepives)
1 undesszand that [ mighe be denied services il | reluse w consenc w g
disclosure fur purposes ol creaunens, payment, or healch care operztions,
if permitred by scaee faw: Twill not be denied services if T refse o consen:
to a disclosure for sther puspases,

[ hive been provided a copy ol chis lonn.

Daied:

Sigwancre of Patsony

Ngnanaere af prroon gning foves i wot pasient

Decerihe aeshoriey w sy aw behalf of pasiens

"Te sec acriminal justice system retereal consent farm thar can be made
irrevocible with a HIPAA conrz order, go to wwwlzcony




REVOKING CONSENT IN CRIMINAL
JUSTICE SYSTEM REFERRALS

o HIPAA — consents are revocable and no
exceptions

o BUT — HIPAA allows disclosures 1n response to
court orders.
e Sample court order http://lac.org/wp-

content/uploads/2014/12/sample-standing-court-
order.pdf



http://lac.org/wp-content/uploads/2014/12/sample-standing-court-order.pdf

[PLEASE NOTE: TIIIS IS & STANDING COURT ORDER. NOT ALL
JURISDICTIONS RECOGNIZE THESE COURT ORDERS. YOUL SHOULD
CHECKWITH YOUR SUATE AN LOCAL COURT RULES TO DETERMINE
TF A STANDING COURT ORDER IS AUTHORTZED IN YOUR ARFEA]
SAMILE

[NAME OF COURT]

ORDER TO DISCLOSE PROTECTED IIEALTIL INFORMATION

The cowrm., having reviewed all relevant regnlatinns and procedures, herehy tinds:

1. One ul the puposes of the

|Name of Drug ‘I'reatment Court|
{the "Drug Treatment Cowt™) is tn monitor eloselv the progress ot defendants
("Participants") appearug in the Drug Treatment Court in their substanee abuse treatment,

2, Paticipanis” enrollment in 4 substance abuse tteatment. program is 4 condition of
Partictpants' conlinued pinticipativn in the Drug Treatwent Cout.

3. Uhe Drue Ureutment Court requires timely and accurale mfemution concerning
Participants' atlendance and progress in treatment in order 1o adeyualely monitor the eMectiveness
and progress of Participants' participation in treatment.

A1 Fram time to time, the g Treatment Coum may direct a Pamicipant tn reccive
additional health-related servicss in connection with the Participant's invalvement in the Drug,
Treatment Conrt, from which follow-nup information concerning the diagnosis and prescribed
freiument of te Participaul mwst be received by the Drug Treatient Court stall in vrder Lor the
Comt o properly wonitor and modily the Partivipand's restoend plio

§: U'he privacy reeulalions promulgated by the Lnited Stules Department of Health and
Human Services pursuant to the Health Insurance Portability and Acoountability Act of 1996

"LIIPAA™). 45 C 1R, Parts 160 and 164, have imposed restactions on the abihity of health care

Siemzle Prepee ad b Gie Lol Aelion Cantar




providers (o diselose protecied health information concerning a pirticular individual w third parties
eavepl vuder pantivulir chvorostances,
6. HIPAA' privacy regulations conluin un exceplion penuilling heulth care
providers to disclose protected health information "in the course of any judicial or
adminiatralive proceeding . . . in response o an order of a courl or administrative

tribunal” {48 CHR. § 164.512e31Y).

THERFFORE. TT 1S HERERY ORDFERFI:

TPasuand fo TIIAA, all substanee sbuse weatient and other health viae providers W whorn
Participanl is relerred by the Drug Lreutment Court shall disclose o the Drue Ireuwtment Court
ancl'or its stall, upon request. subjoct to the fedeml regulations governing the Confidentinlity of
Alcohol and Drug Abuse Patient Records (42 COF.R. Part 2), information vonceming. as
applicahle, the trearment recommendarion, diagnoesis. amendance, seops of reatmant, treatment
progress and quality of participation. dates and results of toxicology testing, and termination or
completion of traatmeant. cnnazming, snch Participant ot the Dmg, Trestmenr. Conrt. Any application
Loy disclosue ol mlunoation persuad 1o 42 C.ITLR Tt 2 shull be made juaceunlinse wile 42

CFR 88261 265 and other applicable sections,

DATED:

Judge: Justive

Szl Propeer ol bz Gie Lol Aeline Cunta




WHAT DID WE LEARN?

o Obtain consent — 1n writing

o Link to a criminal justice event
o Have a court order for HIPAA
o Name all the parties

o Don’t redisclose




FOR MORE INFORMATION

owww.ndcrc.org/content/constitutiona
l-and-other-legal-issues-drug-court.

owww.wellnesscourts.org
owww.tlpi.org



http://www.ndcrc.org/content/constitutional-and-other-legal-issues-drug-court

